United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 



TRANSCRIPT Of RECORD. 


Court of Appeals, Districtof Columbia 


OCTOBER TERM, 1909. 


No. 2066. 


6 ^ 


ADAMS EXPRESS COMPANY, A PARTNERSHIP, 

APPELLANT, 


vs. 


PERRY AND WHITMORE COMPANY, A CORPORATION. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF COLUMBIA 


FILED SEPTEMBER 27, 1909. 









■■ 








COUBT OF APPEALS OF THE DISTRICT OF COLOMBIA 

OCTOBER TERM, 1909. 

No. 2066. 


ADAMS EXPRESS COMPANY (A PARTNERSHIP), 

APPELLANT, 

VS. 

BERRY & WHITMORE COMPANY (A CORPORATION), 

APPELLEE. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF COLUMBIA 


INDEX. 

Original. Print. 


Caption. a 1 

Declaration. 1 1 

Notice to plead. 3 2 

Defendant’s pleas. 3 3 

Joinder in issue.. 5 3 

Memorandum : Verdict for plaintiff. 5 4 

Motion for new trial overruled ; judgment on verdict ordered ; judg¬ 
ment, appeal. 6 4 

Opinion of the court. 7 4 

Memorandum : Appeal bond filed ; time to submit exceptions ex¬ 
tended ; time to file transcript of record extended. 13 7 

Bill of exceptions made part of record. 13 7 

Bill of exceptions. 14 8 

Order for transcript of record. 22 12 

Clerk’s certificate. 23 12 


Judd & Detweiler (Inc.), Printers, Washington, D. C., October 12, 1909. 

















In the Court of Appeals of the District of Columbia. 


No. 2066. 

Adams Express Company, &c., Appellant, 

vs. 

Berry and Whitmore Company, &c. 


a Supreme Court of the District of Columbia. 

At Law. No. 48994. 

Berry & Whitmore Company (a Corporation), Plaintiff, 

vs. 

Adams Express Company (a Partnership), Defendant. 

United States of America, 

District of Columbia, 88: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above entitled cause, to wit: 


1 Declaration. 

Filed Dec. 11, 1906. 

In the Supreme Court of the District of Columbia. 

At Law. No. 48994. 

Berry & Whitmore Company (a Corporation), Plaintiff, 

vs. 

Adams Express Company (a Partnership), Defendant. 

The plaintiff, the Berry and Whitmore Company, a corporation, 
sues the defendant, the Adams Express Company, a partnership, for 
that heretofore, to-wit, on the 12th day of December, 1905, and for 
a long time prior thereto, the said defendant Company was engaged 
in the business of a common carrier, for hire, of goods, from the 
City of Washington, District of Columbia, to the City of Port Huron, 
State of Michigan, and the said defendant being so engaged, the 

1—2066a 


2 


ADAMS EX TRESS COMPANY, ETC., VS. 


plaintiff did, at tlio said City of Washington, on, tn-wit, the day and 
year aforesaid, deliver to said defendant a certain small package 
containing a diamond brooch marked and addressed to one IT. Mc- 
Morran, 2400 Military Street, Port Huron, Michigan, and the de¬ 
fendant received the same as such common carrier to be safely and 
promptly carried from the said City of Washington to the said II. 
McMorran at the said City of Port Huron, and there to be delivered 
by the defendant for the plaintiff for reward in that behalf paid by 
the plaintiff to the defendant, yet the defendant, not regard - 
2 ing its duties in the premises, did not carry and deliver the 
said package or its contents for the plaintiff, but the said 
package and contents were carelessly and negligently lost by the 
defendant to the damage of the plaintiff in the sum of five hundred 
dollars. 


2. And for that whereas the plaintiff, heretofore, to-wit, on the 
12th day of December. 190r>. to-wit. at the City of Washington, in 
the District of Columbia, was lawfully possessed as of its own prop¬ 
erty of a diamond brooch of great value, to-wit. of the value of thro^ 
hundred and fifty dollars, lawful money of the United States of 
America. And being so possessed thereof it. the said plaintiff, after¬ 
wards, to-wit. on the said 12th day of .December, at the said City of 
Washington, casually lost the said chattel out of its possession: and 
the same afterward, to-wit. on the said 12th day of December, at the 
said City of Washington, came into the possession of the said defend¬ 
ant by finding. Yet the said defendant, well knowing the said 
chattel to be the property of the said plaintiff and of right to belong 
and appertain to him. but contriving and fraudulently intending 
craftily and subtly to deceive and defraud the said plaintiff in this 
behalf, hath not as yet delivered the said chattel to the said plain¬ 
tiff, although often requested so to do. and hath hitherto wholly 
refused so to do; and afterwards, to-wit, on the said 12th day of 
December, at the said City of Washington, converted and disposed 
of the said chattel to its own use. 

And the plaintiff claims the sum of five hundred dollars of the 
defendant as damages, besides its costs of suit. 


EDWARD S. McCALMONT, 

Attorney for the Plaintiff. 


3 Notice to Plead. 

The defendant is to plead hereto on or before the twentieth day, 
exclusive of Sundays and legal holidays, occurring after the day of 
the service hereof: otherwise judgment. 

EDWARD S. McCALMONT, 

Attorney for the Plaintiff. 
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Defendant’s Pleas. 

Filed Oct, 12, 1907. 

In the Supreme Court of the District of Columbia. 

At Law. No. 48994. 

Berry & Whitmore Co., Plaintiff, 

vs. 

Adams Express Co., Defendant. 

The defendant, by Williams. Thomas and Williams, and S. T. 
Thomas, its attorneys, for pleas says: 

1. That the defendant is not guilty of the matters and things 
charged in the plaintiff’s declaration. 

2. And for further plea the defendant says, that the shipment men¬ 
tioned in the plaintiff’s declaration was received and carried under 
a special contract which was delivered to the plaintiff at the time of 

the shipment and was accepted bv it, whereby it was agreed 

4 in consideration of the rate charged, which was regulated by 
the value of the property and was based upon a valuation not 

exceeding $50, unless a greater value was declared, the shipper 
agreed that the value of said property was not more than $50, and 
that the Company should not be liable in any event for more than 
the value so stated, nor for more than $50, if no value was stated. 
And the defendant says that the plaintiff at the time of the delivery 
of said shipment did not declare the value thereof to be greater than 
$50, and did not declare any value, and that said shipment was car¬ 
ried by the defendant under said contract at an agreed valuation of 
$50, and that, before the issuing of the summons in this case, the 
defendant tendered to the plaintiff the sum of $50, which it now 
brings into Court to be paid to the plaintiff in full satisfaction of 
his demand. 

WILLIAMS, THOMAS & WILLIAMS, 

S. T. THOMAS, 

Attorneys for Defendant. 

5 Joinder in Issue. 

Filed Jan. 8, 1908. 

In the Supreme Court of the District of Columbia. 

At Law. No. 48994. 

Berry Whitmore Company 

vs. 

Adams Express Company. 

The plaintiff joins issue on the defendant’s first plea. 

EDWARD S. McCALMONT, 

Attorney for Plaintiff. 
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Memorandum. 

April 8, 1909.—Verdict for plaintiff for $350.00. 


6 Supreme Court of the District of Columbia. 

Friday, June 18, 1909. 

Session resumed pursuant to adjournment, Mr. Justice Stafford 
presiding. 

******* 

At Law. No. 48994. 


Berry & Wiiitmore Company, PFt’f, 


vs. 


Adams Express Company, a Partnership, Deft. 

This cause coming on to he heard upon the defendant's motion 
for a new trial, the same having heretofore been argued and sub¬ 
mitted. it is considered that said motion be. and it is hereby over¬ 
ruled, and judgment on verdict ordered. 

Therefore it is considered that the plaintiff recover against the 
defendant Three hundred and fifty dollars ($350) with interest 
thereon from this date, being the money payable *bv the defendant 
to the plaintiff, by reason of the premises, together with the costs 
of suit, to be taxed by the Clerk, and have execution thereof. 

The defendant in open Court notes an appeal to the Court of Ap¬ 
peals of the District of Columbia. 


7 Opinion. 

Filed June 18, 1909. 

In the Supreme Court of the District of Columbia. 

At Law. No. 48994. 

Berry & Whitmore Company, Plaintiff, 

vs. 

Adams Express Company, Defendant. 

The action is brought to recover the value of a pearl and diamond 
brooch received by the defendant at Washington, D. C. for transpor¬ 
tation to Port Huron, Michigan, but which was never delivered nor 
accounted for. The declaration contains two counts. One in as¬ 
sumpsit on the contract and one in trover. The express company 
plead the general issue and a special plea that it had received the 
shipment under a special contract by the terms of which the value 
was fixed at $50 and that l>efore suit it had tendered that amount 
to the plaintiff. The case was tried to a jury and a verdict rendered 
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for the plaintiff to recover $350 as the real value of the brooch. 
The defendant moves for a new trial. 


At the trial, the shipping receipt having been given in evidence, 
Mr. Berry, president of the plaintiff company, testified that the 
brooch was contained in a paper l>ox about six by four and a half 
inches, was sealed and boro the label of his firm, that the brooch 
was worth $350 and that it was never delivered. Testimony 
N as to the value of the brooch in excess of .$50 was objected to 
as immaterial. On cross examination Mr. Berry stated that 
his firm kept a book of Adams Express Company receipts on the 
counter of their shipping room; that the receipt in this case was 
written up from that book bv one of their clerks and that it was 
the custom of the plaintiffs to make their express shipments without 
declaring value. 


Mr. MeOalmont. attorney for the plaintiff, testified that he wrote 
to the defendant February ldth. 190(>, notifying it of the loss of 
the package, desiring to know what steps had been taken to ascertain 
why it had not been delivered, and the name of the employee who 
last handled the package, but the agent declined to tell him what h 
had become of the package but promised to write a letter in regard If 
to it; that later said agent informed the witness that the package U 
had been lost in Baltimore, that they were unable to trace it further I 
than the hands of one of their agents there, that said agent had been l 
prosecuted for embezzlement and had run away. Mr. MeCalmont I 
further testified that said agent tendered him $50 as the only sum 
for which the defendant could be liable in anv event. And that 
the same was refused. Mr. McCalmont’s testimony as to the prosecu¬ 
tion in Baltimore was objected to as immaterial. 

For the defense Mr. McPherson testified that at the time of the 
shipment he was a clerk of the defendant and that as soon as the 
failure to deliver was reported he took the matter up and made 
every effort to trace and find the package but without avail, that he 
was not able to trace it beyond the agent in Baltimore. He 
9 also testified that no one in Baltimore had been arrested in 
regard to the shipment in question. At the close of the evi¬ 
dence the defendant requested the court to charge that the limit of 
the plaintiff's recovery was $50 but this the court refused to do, and 
among other things told the jury, that if they believed from the 
evidence that the brooch was embezzled by an agent of the defendant 
in the course of transportation the defendant would he liable for the 
real value of the brooch. Exception was taken to the refusal to 
charge as requested and to the charge as thus given. 

The defendant insists that there was no evidence tending to show 
that the goods were embezzled by (he carriers agent and that even 
if they were so embezzled the act was not the act of the carrier. 
Such an act the defendant insists was outside the scope of the agent’s 
employment, was a wilful tort committed for his own benefit and 
not for the benefit of the principal; and for it the agent alone 
would be responsible. But the court is inclined to take the view 
urged by the plaintiff’s counsel that the question is not one of prin¬ 
cipal and agent but of the carrier’s liability. This brooch was deliv- 
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ered to the carrier to be transported and delivered to the consignee. 

The common law duty of the carrier made it responsible for the safe 

transportation and delivery of the brooch, barring such casualties 

as at common law were embraced in the phrase, “the act of God or 

the King’s enemies.” Whatever the carrier did by its agents was 

exactlv the same as if done hv itself. The common law would not 
» • 

hear the carrier say that the goods had been misappropriated 

10 by its agent. The only question in this case is whether the 

limitation of liability to $50 applies in a case like this. Con¬ 
sider the case, first, on the assumption that there was evidence tend¬ 
ing to show that the goods were embezzled by the carrier’s agent; 
second, on the assumption that there was no such evidence. On 
the latter assumption there was no evidence whatever as to what be¬ 
came of them after they reached the hands of the agent in Baltimore. 
If the brooch was embezzled by the carrier’s agent is the liability 
of the agent limited by the restriction in the receipt? Let us test 
the question by supposing that the receipt itself had contained this 
clause, “The liability of the carrier is limited to $50 even though 
tlie goods shall be embezzled by its agents.” Would such a stipula¬ 
tion be valid? Would it be reasonable? Ought the carrier to be 
allowed to make such a stipulation? The goods are entrusted to the 
carrier on the assumption that it will make an honest effort to trans¬ 
port and deliver and the limitation as to liability can apply only to 
negligence. It cannot be held that the parties contemplated any¬ 
thing else nor that they contemplated that the carrier should not 
be, responsible for the acts nf its agent- to whom it intrusted the 
transportation and delivery of the goods. The shipper might, very 
well consent t<> take the risk of the loss above $50 so far as that risk 
depended upon the carefulness of the carrier and yet be entirely 
unwilling to consent to such a limitation if he was to assume the 
risk of the carrier’s agents appropriating the box which every agent 
would know from the label was a package of jewelry. Tt would 

be just as. reasonable to suppose that the shipper fixed the 

11 value of the package at $50 when it was worth $350 with the 

understanding that the carrier itself might keep the package 

if it thought it was worth more than $50. The shipper does not 
offer the shipment to the carrier for sale nor for misappropriation 
either by itself or its agents but for an honest effort to transport and 
deliver. So far as mere want of care is concerned there may be a 
limitation of liability touching the value of the goods but no case 
has been cited that holds that such a limitation covers dishonest acts 
of a carrier or its agents. 

Now take the second assumption. Suppose there is no evidence 
to show what became of the goods, and if they were not embezzled 
that is, the situation. They were delivered to the carrier. By the 
common law it is liable for their full value unless it is relieved by 
the stipulation. The stipulation, as we have seen, applies only to 
negligence but there is no evidence to show that the failure to 
deliver was due merely to negligence of tlie carrier. So far as ap¬ 
pears the goods may still be in tin* hands of the company or its 
agents. It cannot he expected that the shipper will account for the 
goods. He cannot know what has been done with them, while the 
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carrier or its agents must know It seems to the court that the 
prima facie case of common law liability is made out when goods 
are shown into the hands of the carrier and a reasonable time has 
elapsed within which thev should have been delivered, and that if 
the carrier claims exemption from liability it is its duty to show 
that it comes within the scope of the stipulation, namely, to 
12 show that the failure to deliver is due only to want of care and 
not to some other cause for which it would be liable. The 
case, nearest like the one at bar is The New England 110 Fed. 415, 
cited by the plaintiff; and with the opinion of Lowell, J., as ex¬ 
pressed therein, this court entirely agrees. That was a case of 
admiralty in which a passenger sought to recover the value of a 
trunk which the steamship company had received as a part of her 
baggage and failed to deliver within a reasonable time; and which 
when finally delivered was found to he empty. The company at¬ 
tempted to defend on the ground of a stipulation in the passenger’s 
ticket limiting its liability for baggage to $50. The company failed 
to show what had become of the trunk, whv its deliverv was delayed, 
and how it came to be emptied of its contents. Tn this situation the 
court found that the trunk had been opened and rilled by the com¬ 
pany’s agents or servants and that the limitation of liability did not 
apply to a loss occurring in that way. Tn the present case the 
company fails to explain the loss of the package for it is no expla¬ 
nation for a clerk of the company to take the stand and testify that 
the company tried to tract* the package and could not trace it beyond 
a certain agent. The defendant was simply standing on the ground 
that the value of tin* package had been fixed by agreement and it 
made no difference what had become of it. That was the position it 
assumed when it made the tender of $50 and in its correspondence 
with the plaintiff’s attorney. Such a position is indefensible. In 
the opinion of this court the verdict was amply sustained by the evi¬ 
dence and the motion for a new trial is overruled. 

WENDELL P. STAFFORD, Justice. 
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Memoranda. 


June 25, 1009.—Appeal bond filed. 

Time to submit exceptions extended to September 15, 1909. 

July 13, 1909.—Time to file transcript of record extended to 
October 1, 1909. 

Supreme Court of the District of Columbia. 

Friday, September 10, 1909. 

Session resumed pursuant to adjournment, Mr. Justice Stafford, 
presiding. 

******* 

At Law. No. 48994. 

Berry and Whitmore Company, Pl’t’f, 

vs. 

Adams Express Company, Deft. 

Now comes here the defendant by its Attorney and prays the 
Court to sign, seal and make part of the record its bill of exceptions 


s 


ADAMS EXPRESS COMPANY, ETC., VS. 

taken during the trial of this cause, now for then, which is accord¬ 
ingly done. 
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Bill of Exceptions. 

Filed Sept. 10, 1909. 

In the Supreme Court of the District of Columbia. 

At Law. No. 48994. 


Berry & Whitmore Co. 
vs. 

Adams Express Company. 


Be it remembered at the trial of this cause on the eighth day of 
April, 1909. before* Honorable Wendell I\ Stafford, Justice, and 
a jury, the plaintiff to maintain and prove the issues on its part 
joined, offered evidence tending to prove that the Berry A Whit¬ 
more Company was a corporation doing a retail jewelry business in 
the City of Washington. District of Columbia, and had been so en¬ 
gaged for several years. That on or about the l*2th day of Decem¬ 
ber. 1905, the plaintiff corporation shipped a package addressed to 
Mr. 11. McM orran, 2199 Military Street, Fort Huron, Michigan, by 
the Adams Express Company, and received a receipt from said 
Company. That the package consisted of a pearl and diamond 
brooch contained in a paper box of about 0 x 4V* inches and two 
or three inehe> deep, which was sealed and which bore the label and 
return card of the plaintiff corporation, showing the name and 
character of its business. 


Whereupon plaintiff produced and gave in evidence to the jury 
the receipt covering said shipment, being the shipment mentioned 
in plaintiff’s declaration which reads as follows: 
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Adams Express Company. 


(Non-Negotiable Bill of Lading.) 

Washington, D. C., 12/18, 1905. 

Received from B<rr;i A Whitmore Co. 

Valued at —. 

Marked Mr. //. McM orran 

2/00 Mi Ufa rtf St. 

Port Huron, Mich. 

Which the Company agrees to carry upon the following terms and 
conditions, to which the shipper agrees, and as evidence thereof 
accepts this bill of lading. 

1. In consideration of the rate charged for carrying said property, 
which is regulated bv the value thereof and is based upon a valua- 
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tion of not exceeding fifty dollars. unless a greater value is declared, 
the shipper agrees that the value of said property is not more than 
fifty dollars, unless a greater value is stated herein, and that the 
Company shall not be liable in any event for more than the value 

so shited, nor for more than fiftv dollars if no value is stated herein 

* * * 

Paid 

Charges 30 For the Company J. IF. S. 

Liability limited to $50.00 unless a greater value is declared.” 

(The above was a printed form, the words in italics being written 
(hereon.) 


Plaintiff further offered evidence tending to prove that a special 
wagon for valuable packages, screened around, took said 
10 package from the store of the plaintiff corporation. On 
cross examination witness, Charles E. Berry, president of 
plaintiff corporation, gave evidence tending to prove that the said 
plaintiff Company kept a book of blank receipts of the Adams Ex¬ 
press Company on the counter of their shipping room; that die 
receipt in this case was written up bv one of their clerks from said 
book and that the said plaintiff corporation was in the h.'.bit of mak¬ 
ing their express shipments without declaring the value. Edward S. 
MeCalmont, Esq., also a witness for the plaintiff, gave evidence 
tending to prove that he was the attorney for the platintiff, and 
wrote to the defendant Company on February 14. 1900, as attorney 
for the plaintiff, notifying said Company of the loss of the package, 
and requesting a full statement as to the steps taken by the Company 
to ascertain the reason that the package was not delivered and the 
name of the employee who last handled the package. That in re¬ 
sponse to his said letter he received a letter from the Adams Express 
Company dated February 20th. 1900. This letter was offered in 
evidence to the jury and was as follows: 


Adams Express Company. 

Freight Depot. 0th & Virginia Ave. S. W. C-1020. 


O. B. George, General Agent. 
J. M. Huff, Agent. 


Mr. Edw. S. MeCalmont, 


Washington, D. C., Februur;/ 20, 1900. 
410 Fifth Street, X. W., City. 


Dear Sir: We have your favor of the 14th inst., relative to a 
claim placed with you for collection by The Berry <fc Whitmore Co., 
for a shipment receipted for on December 18th, by our Com- 
17 pany, consigned to Mr. II. McMoran, Port Huron, Mich. 

We have about completed our investigation and hope to 
he in a position to advise you within a few days as to the disposition 
our Company will make of this claim. 

Respectfully, J- M. HUFF, Agent. 

2—2066a 
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That thereafter lie received a cull from the agent of the Adams 
Express Company who declined to give him the information asked 
and who promised that lie would write him a letter in regard to it. 
The witness further testified that on the occasion of the visit of the 
agent of the Express Company to his ofliee lie was informed by said 
agent that they had traced the package into the hands of the em¬ 
ployee of the Company in Baltimore whose duty it was to carry it 
from the ofliee of the Company to the express car ; that he had ru n 
ii wiiv i i 11 '! w:i^-pniTieeutciX j’or em bezzlement. To the shitenieni 
_Tiedefendant excepted oiitTic gro und that -it. was hearsa y, immate- 
’fml.-imil irrelevant,_ 

The said agent then tendered to the witness $50.00 in settlement 
of the plaintiff's claim which was refused pending the receipt of the 
information which had been requested in witness' letter. That on 
the 13th of March. 190<>. witness received from the Express Company 
a letter which was offered in evidence to the jury and which reads 
as follows: 

Adams Express Company. 


Freight Depot. 0th St. A Virginia Ave. S. W. C-1020. 

O. B. George. General Agent. 

J. M. TIufT. Agent. 

Washington, I). C., Man]) 13 th , 1900. 

18 Mr. Edward S. MeCalmont. Attorney at Law. City. 

Dear Sir: Referring to mv recent visit to vour office and tender 

of $50.00 made to von in settlement of claim of Bern* and Whitmore 
* • • 

Company for loss of shipment to Mr. II. McMoran, Port Huron, 
Michigan, you requested me to furnish information as to the hand- 

_ling of this package, name- y>f nil hmrUtw* 4triiWMmTjUTn ~th p 

__ sendee, etc., etc. - 

~Tsow this information could only serve the purpose to show that 
the p ackage was lost possibly through the n«><>hj2yyg_ ,(> tilu - n< ‘ the. 
Con many's cmployees.~T>uFTTrThe ahs<qw~'nf"! rm value the 

liabi lity of <an ~f V r rq i a nv could only b e $ 50.O f t ; a< tlu> Suxnu^uo^Conrt 
of the United States has 1 i cTd iTf Tire" case oTTTart v. Pennsylvania 
R. R., reported in 112 U. S. at 331. wherein the Court used this 
language: 

“The distinct ground of our decision in the ease* at Bar is that 
where a contract of the kind is fairly made agreeing on the valua¬ 
tion of the property carried, with the rate of freight based on the 
condition that carrier assumes liability only to the extent of the 
agreed valuation, even in case of loss or damage by the negligence 
of the carrier, the contract will be upheld as a proper and lawful 
mode of securing a due proportion between the amount for which the 
carrier may be responsible and the freight he receives, and of pro¬ 
tecting himself against extravagant and fanciful valuations.” 

In view of this. I can only say our Company will not agree to pay 
anything more than the amount of liability which we claim is 
$50.00 in accordance with contract in Shipper’s receipt accepted by 
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the Berry and \\ hitmniv Co. We are ready to .settle this 
10 case on payment, of #50.00 and interest to March 5th, on 
which dav, tender \va< made to von. 

Respectfully, O. B. GEORGE, 

General Agent. 

It was admitted by the defendant that the package had never 
been delivered and that title to it was in tla* plaintiff corporation. 
That thereupon the defendant t<> maintain and prove the issue on 
its part joined offered as a witness on its behalf, Robert A. McPher¬ 
son, who being duly sworn gave evidence tending to prove that at the 
time of the shipment in question and on 'February 14. 1905, he was 
an agent in the employ of the defendant at Washington, D. C. 
T hat a s soo n as the fai l ure. n.»— Oelivn- s aid shipment, was reported 
t(Tdefendan I s office he took the matter up and endeavored to trace 
a nd find the nood s; that frCTraceil them for months and nev er fo und 

_tern at all. and reported that fact to the plaintiff Company. That 

no employee* of flu* Company was prosecuted for embezzlement of 
said package. I’pon cross examination witness testified that his 
method of tracing them was to check the waybill and trace it by the 
messengers along the road. They knew what train it left Washing¬ 
ton on. and the name of the messe nger , hut Beyond th.-if FTfev coTThT 
noTTrace it: could not find i t: they traced it into tla* hand s of one 
their employees fn Baltimore. n<>| f yace it out of that 


empTovee at all: Tie,_tla* emnlovee. had nV> record of the slii nment. 
IVhariTT s" liana* was witness does not know, nor, does lie know 


whe ther he is still in the employ of tla* Company. That fhn mas¬ 
se Hirer should have a recorTTTm th e waybill from which e very 
’2ff shipment that left Baltimore would ap|»e ar. A nd here the 

Thereupon the defendant by its counsel prayed the Court to in¬ 
struct the jury “under the pleading and evidence in this case that 
the limit of the plaintiff's recovery against the defendant is $50.00;” 
but the Court refused to so instruct tla* jury, but instructed them as 
follows: “The declaration consists of two counts, one in negligence 
and the second for conversion. Cialer the first count the plaintiff 
would he limited to $50.00; if you find that the goods were lost 
through the negligence of the Express Company you will find for 
$50.00. w 1 f yon find upon th e evidence tlajt they were converted hv 
the Company or its~agenis iiTnamil ing tlBloods, then ihe plaintiff 
is entitled to recover The actual Taine of the goods, because that is 


entirely outside tTie contract' You have the right to allow by way 
of damages not excee<lTnglegnb Hd(*rest on the $50.00 or the $050.00 
for three years. Now. as to the question of fact, that is all for von 
to determine, you have the evidence before you as to the package and 
delivery to tla* Express Company: you have heard the evidence as to 
the effort made to trace it, and the evidence as to the admission of 
the agent of the Express Company, who had been making the trace, 
as to the history of it. Tf you believe from the evidence that it was 
converted by the Company or its agents you have the right to find a 
verdict for $350.00. Tf you are inclined to believe it was lost, von 
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will find for $50.00." To the refusal of the Court to instruct 
21 the jury as prayed and to the instructions as given by the 
Court, the defendant by its counsel excepted, before the jury 
retired, and prayed the Court to sign, seal and enroll this, its bill of 
exceptions, according to the form of the statute in such cases nimle 
and provided, which is accordingly done now for then this 10th day 
of September. A. I). 1909. 

WENDELL P. STAFFORD. Justice. fsEAL.1 
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Order for Transcript of Record. 

Filed Sept. 17, 1909. 


In the Supreme Court of the District of Columbia, the 17th Day ot 

September. 1909. 

At Law. No. 48991. 

*' • 

f A * 1. Perry it Whitmore Co. 

* * • t • 

T ' . '*• 

' r * Adams Express C<>. 


* >. * 
* 4 


The Clerk of said Court, will please prepare transcript of record 
in this case for Court of Apj •cals, m include the following: Declara¬ 
tion, Plea. Joinder of Issue, Memorandum of Verdict, Judgment, 
Memorandum of filing bond. Order making Rill of Exceptions of 
record. Hill of Exceptions and this Designation. 

S. T. TIIOMAS, 

A Horne;/ for Deft. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Cidnmbia, ss: 

1, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
22, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein tiled, copy of which is made 
part of this transcript, in cause No. 48994 at Law, wherein Berry & 
Whitmore Company, a corporation, is Plaintiff and Adams Express 
Company, a partnership, is Defendant, as the same remains upon the 
files and of record in said Court. 

In testimony whereof. 1 hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District., this 
23rd day of September A. D. 1909. 

[Seal Supreme Court of the District of Columbia. | 

JOHN R. YOUNG, (dirk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2000. Adams Express Company. Arc., appellant, vs. Berry and 
Whitmore Company. Are. Court of Appeals. District of Columbia. 
Filed Sep. 27, 1909. Ilenry W. Hodges, clerk. 









